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done in such a situation and manner as to be offensive to any con- 
siderable number of persons you should find a true bill. 



The question involved in this case has 
never before, so far as we can learn, been 
before an English or American court of 
justice for decision ; and the importance 
of the subject as well as the interest 
and attention it is attracting, both in 
the medical profession and from the gen- 
eral public, is sufficient warrant for its 
presentation in this place. The case of 
Williams v. Williams, decided two years 
ago in the Chancery Division of the High 
Court of Justice, reported and annotated 
in 21 Am. Law Reg., N. S., 508, was a 
case which arose out of the cremation of 
the body of a testator, but the question 
here involved was not decided. The 
great learning of the judge who gave 
the charge in the principal case, as well 
as the fact that Lord Justice Fry con- 
curred in this opinion, will invest it with 
great authority whenever the question 
shall again come up for decision, as it 
unquestionably will in the not far distant 
future. We have read the case carefully 
several times ; and, while we confess that 
our personal opinion is very decidedly 
in favor of the cremation of dead bodies, 
under such statutory regulations as may 
be necessary to prevent the destruction 
of the evidence of crime, as soon as the 
state of public sentiment will warrant it, 
yet we consider the reasoning of the 
learned judge in support of his conclu- 
sion that cremation is not illegal very un- 



satisfactory ; and we are of the opinion 
that the authorities referred to by him 
in his opinion support the conclusion that 
it is the duty of the executor or other per- 
son having charge of a dead body, except 
where a different disposition is authorized 
by statute, to bury it and not to burn 
it, and that such will continue to be his 
duty till public sentiment is so changed 
as to demand and procure legislation 
authorizing cremation, a consummation 
which in the more thickly settled com- 
munities at least, is most devoutly to be 
wished, and must eventually be attained. 

Whether cremation is a misdemeanor 
or not, is another and different question; 
for it may be illegal and yet not be a 
criminal offence. If it is not illegal, it 
of course cannot be a crime. Perhaps 
on this branch of the case the opinion 
of the learned judge is not so open to 
criticism, for no one can say that crema- 
tion properly conducted is "on plain, 
undeniable grounds, highly mischievous, 
or grossly scandalous." To us it seems 
quite the contrary. 

The American cases upon the subject 
of property in dead bodies, in many of 
which the subject of burial is incidentally 
considered, will be found collected in the 
note to Williams v. Williams, already 
referred to. 

Marshall D. Ewell. 

Chicago. 



Supreme Court of Kansas. 
WILLIAM ORT v. MARY FOWLER. 

Where a party in full possession of all his faculties and able to read, even 
though slowly and with difficulty, signs a negotiable and promissory note under the 
belief that it is an instrument of a different character, and does so without himself 
reading the instrument Dut relying on the reading and representations of a stran- 
ger, the execution of the note under these circumstances is such negligence on his part 
as will render him liable thereon to a bona fide holder. 

Vol. XXXII.— 72 
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Where a party executes a note to the order of a fictitious firm, and thereafter 
the holder endorses the note in the firm's name, a bona fide endorsee may recover 
against the maker, and this notwithstanding the latter was ignorant of the fact 
that the firm name was fictitious. 

One who has for a considerable time been engaged in a business which neces- 
sitates the frequent comparison of handwritings, and who shows that he has in fact 
been in the habit of making such comparisons, is qualified as an expert to testify 
as to the genuineness of a disputed signature by comparison with others admitted 
to be genuine. 

Where the principal negligence charged against the defendant is the failure to 
read the instrument which he signed, when he had the ability to read, proof of the 
latter fact is important, and a practical test by handing him certain instruments 
and asking him to read them before the jury is both satisfactory and proper. 

Error from Harvey county. Affirmed. 
John Reid, for plaintiff in error. 
Green §■ Shaver, for defendant in error. 

The opinion of the court was delivered hy 

Brewer, J.— February 7th 1881, Fowler, as and for her bill of 
particulars, filed with a justice of the peace an instrument in writ- 
ing, of which the following is a copy : 

"$90. Macon Town, Kansas, Aug. 2d 1880. 

" Six months after date I promise to pay to the order of Wilson, 
Parks & Co., $90, for value received, with interest at the rate of 
ten per cent, per annum from date. The payee reserves the right 
to extend the time of payment thereof if he desires. 

William Ort." 

On the back of said instrument was the following, " Wilson, 
Parks & Co." A summons was issued by the justice and served 
upon the defendant. Defendant appeared, and before the trial 
filed with the justice his affidavit denying that there then was or 
ever had been any firm, partnership or corporation doing business 
under the name of Wilson, Parks & Co. ; denying that he ever had 
any dealings with any person or persons representing himself or 
themselves as such partnership or corporation ; denying that any 
persons doing business under the name of Wilson, Parks & Co., 
endorsed or authorized the endorsement of such partnership or cor- 
porate name upon the back of the instrument sued on ; and also 
denying the execution by him of the instrument sued on. April 
1st 1881, the cause was tried before the justice and judgment ren- 
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dered for plaintiff for the amount then due by the terms of said 
instrument. The defendant appealed to the district court where, 
on October 5th 1881, a trial was had before the court and jury, 
and a verdict and judgment rendered for the plaintiff. Defendant's 
motion for a new trial being overruled, he brings the case here for 
review. On the trial these facts uncontradicted appeared from the 
testimony of the defendant. On or about the day of the date of the 
note a stranger came to where defendant was working alone in the 
field about half a mile from his house. The man represented him- 
self as the state agent of Wilson, Parks & Co. for the sale of iron 
posts and wire fences, and after some conversation persuaded de- 
fendant to accept an agency for his township. What followed is 
thus narrated by defendant in his testimony : " The man then 
filled up two contracts of agency. They were both the same size 
and shape, and looked just alike. They were about half the size 
of an ordinary sheet of legal cap, with a border all around near the 
edge. I did not have my spectacles with me, I did not ask him for 
a written contract, he said he would do it himself. He said that 
as I hadn't my specs with me he would read the contract. I held 
one in my hand and looked over his shoulder while he read. He 
did not read anything about a note, and I know they were not 
notes. We had no talk about signing notes. I could see a little 
better then than now, but I could not read without spelling out 
every word. I tried to follow him as he read. I expected him to 
read the contract right, as I could not spell it out good myself 
without my spectacles. He read it just as we had talked. I was 
to have a commission on all I sold, but I don't remember how much 
it was. The man then signed them, and then I signed them one 
at a time on the back of his book. There were no other papers on 
the book at the time. He then told me to take my choioe, and I 
took one. There was nothing said about a promissory note in con- 
nection with the contract of agency. The contract does not say 
anything about a note either. It did not read that way. I only 
signed my name twice, and that was to the two contracts. I did 
not intend to, and did not sign anything but the contracts. We 
did not talk about signing anything else. I know the papers I 
signed were just the same, and they said contract or agreement at 
the top. I know they were not notes." It is very evident from 
this and the other testimony that the defendant has been made the 
victim of an atrocious swindle. Obviously this stranger under the 
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pretence of obtaining defendant's signature to two contracts, ob- 
tained his signature to this note, or else having obtained his signa- 
ture to the contracts forged it to the note. Clearly the defendant 
had no thought of signing a note and did not suppose he •was doing 
it. The plaintiff claimed as a bona fide purchaser before maturity. 
Now the first question which we deem important to consider is that 
presented by these two instructions. 

2. The law is that where one of two innocent parties must suf- 
fer because of the fraud of another that one must suffer who by his 
own negligence made it possible for the fraud to be committed. If 
therefore you believe from the evidence that defendant negligently 
signed the note in question under the belief that he was signing an 
ordinary contract for the agency for the sale of certain wire fence 
material in Halstead township, and delivered the same to the 
agent of Wilson, Parks & Co., and that said note was assigned to 
plaintiff for a valuable consideration, and before it became due and 
he knew nothing of the fraud practised upon defendant at the time 
of the purchase of said note, then plaintiff is entitled to recover 
the amount of the note and . interest and this regardless of the fact 
whether there ever was such a firm in existence as the firm of Wil- 
son, Parks & Co. or not. 

3. If the note was procured from the defendant without any 
negligence on his part by fraud and trickery and without any con- 
sideration, then plaintiff cannot recover ; but the mere relying upon 
the reading and word of a stranger, if such was the fact, would be 
evidence of such negligence on the part of the defendant as would 
make him liable for the amount of the note in the hands of an inno- 
cent holder for value. 

There is no serious question as to the general proposition that, 
when one of two innocent parties must suffer by reason of the fraud 
of a third, that one must suffer who by his own negligence made it 
possible for the fraud to be committed. But the point of objection 
is in the affirmation that the mere relying upon the reading and 
word of a stranger is such negligence as will make the party so 
relying liable for the amount of the note in the hands of a bona 
fide holder. This presents a serious and doubtful question, one 
upon which courts have differed. A party is betrayed into signing 
a bill or note by the assurance that it is an instrument of a different 
kind. Under what circumstances ought he to be liable thereon. 
One view entertained is that as he never intended to execute a 
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bill or note, it cannot be considered his act, and he should not be 
held liable thereon any more than if his name had been forged to 
such an instrument. A second view is that it is always a question 
of fact for the jury whether under the circumstances the party was 
guilty of negligence, and a third is the view adopted by the trial 
court, that as matter of law one must be adjudged guilty of such 
negligence as to render him liable, who, possessed of all his facul- 
ties and able to read, signs a bill or note relying upon the assurance 
or the reading of a stranger, that it is a different instrument. We 
approve of the latter doctrine. It presents a case of course of 
which one of the innocent parties must suffer, but the bona fide 
holder is not only innocent but free from all negligence. He has done 
only that which a prudent, careful man might properly do, while 
on the other hand the maker of the note has omitted ordinary care 
and prudence. A party cannot guard against forgery, but if in 
possession of his faculties and able to read, he can know the char- 
acter of every instrument to which he puts his signature, and it is 
a duty which he owes to any party who may be subsequently affected 
by his act to know what it is which he signs. By his signature he 
invites the credence of the world to every statement and promise 
which is in the instrument he has subscribed, and be is guilty of 
negligence if he omits to use the ordinary means of ascertaining 
what those provisions and statements are. , If he has eyes and can 
see he ought to examine, if he can read he ought to read ; and he 
has no right to send his signature out into the world affixed to an 
instrument of whose contents he is ignorant. If he relies upon the 
word of a stranger, he makes that stranger his agent. He adopts 
his reading as his own knowledge. What his agent knows he 
knows, and he cannot disaffirm the acts of that agent done within 
the scope of the authority he has intrusted to him. In support of 
the views first suggested may be cited the cases of Walker v. Ebert, 
29 Wis. 196; Kellogg v. Steiner, Id. 627 ; Taylor v. Atchison, 54 
111. 196. Though this case seems to have been rested on a statute 
and to recognise the common law to be as held by us : Puffer 
v. Smith, 57 111. 527 ; Wait v. Pomeroy, 20 Mich. 425 ; GRbbs v. 
Linabury, 22 Id. 479 ; Soper v. Peck, S. C. Mich., 17 N. W. Rep. 
57 ; Briggs v. Ewart, 51 Mo. 245 ; Gline v. Guthrie, 42 Ind. 
227 ; Detwiler v. Bish, 44 Id. 70. 

In support of the view approved by us may be cited 1 Danl. on 
Negotiable Inst., sect. 850 ; Putnam v. Sullivan, 4 Mass. 45 ; 
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Douglass v. Matting, 29 la. 498 ; Chapman v. Rose, 56 N. Y. 
137; Shirts v.Overjohn, 60 Mo. 305; Dinsmore v. Stimbert, S. C. 
Nebraska, 11 N. W. Rep. 872 ; Mackey v. Peterson, S. C. Minn- 
13 N. W. Rep. 132 ; Hopkins v. Ins. Co., 57 la. 206. 

In 1 Danl., supra, the author thus states the rule, " the sixth 
class of cases are those in which the party possesses the ordinary 
faculties and knowledge, and is betrayed into signing a bill or note 
by the assurance that it is an instrument of a different kind. It is 
generally agreed that if the party is guilty of any negligence in 
signing the paper he is bound; and the act itself, it seems to us, 
can hardly be committed without negligence. A man has no right 
to have eyes and see not ; or ears and hear not ; and while the law 
should protect those who suffer from the want of the senses in their 
proper development, or ordinary education, it should not permit 
those who have both capacity and education to throw the burden 
of their failure to use them upon innocent third parties. In such 
cases we should say the act of signing the paper without intending 
to do so, imported negligence per se, and rendered the party lia- 
ble." In 60 Mo. the syllabus is as follows : " Where it appears 
that the party sought to be charged intended to bind himself by 
some obligation in writing, and voluntarily signed his name to what 
he supposed to be the obligation he intended to execute, having full 
and unrestricted means of ascertaining for himself the true char- 
acter of such instrument before signing it but neglecting to avail 
himself of such means ; but relying upon the representations of 
another as to the contents of the instrument, signed and delivered 
a promissory note instead of the instrument he intended to sign, 
he cannot be heard to impeach its validity in the hands of a bona 
fide holder." 

The case from Minnesota is a strong case. In that it appeared 
that Peterson supposed he was signing a receipt for a plow. 
It was read to him by the agent and read as such ; Peterson could 
not read English, and there were no persons within a half mile 
who could do so ; the court excluded the evidence, that it was ob- 
tained by fraud, on the ground " that where a party through neglect 
of precaution within his power affixes his name to that kind of a 
paper without knowing its character, the consequent loss ought not 
to be shifted from him to a bona fide purchaser of the paper. 
Tested by this rule, the facts which defendant offered to prove, 
would be no defence. He signed the paper voluntarily." 



ORT v. FOWLER. 575 

In 56 N. Y., the court by Johnson, J., -well says, " to insure 
irresponsibility only the utmost carelessness, coupled with a little 
friendly fraud, will be essential. Paper in abundance will be found 
afloat, the makers of which will have had no idea they were sign- 
ing notes, and will have trusted readily to the assurance of who- 
ever procured it that it created no obligation. To avoid such 
evils it is necessary, at least to hold firmly to the doctrine that he 
who, by his carelessness or undue confidence, has enabled another 
to obtain the money of an innocent person, shall answer the loss. 
If it be objected that there must be a duty of care, in order to 
found an allegation of negligence upon the neglect of it, it must be 
answered that every man is bound to know that he may be deceived 
in respect to the contents of a paper which he signs without read- 
ing. When he signed an obligation without ascertaining its char- 
acter or extent, which he has the means to do, upon the represen- 
tations of another, he puts confidence in that person ; and if injury 
ensues to an innocent third person by reason of that confidence, 
his act is the means of the injury, and he ought to answer to it." 
We think, therefore, the ruling of the district court in this respect 
was correct and must be sustained. 

The second question we shall notice is this. Plaintiff introduced 
the testimony of experts to prove by comparison of handwriting 
that the signature to the note was that of defendant. In respect 
to the genuineness of this signature six witnesses were introduced, 
two of whom testified that they were acquainted with the hand- 
writing of defendant, while the others testified only from the com- 
parison of this signature with certain other signatures admitted by 
defendant to be genuine. That this kind of testimony is competent 
can no longer be considered an open question in this court : Ma- 
comber v. Scott, 10 Kans. 335 ; Joseph v. Bank, 17 Id. 256 ; 
Abbott v. Coleman, 22 Id. 250. But the claim of counsel is that 
these witnesses did not show themselves to be technically experts. 
Without attempting to notice the testimony of these witnesses we 
may say in general that each of the four, with perhaps the excep- 
tion of the county treasurer, H. W. Bunker, showed that he had 
been for a length of time engaged in a business which necessitated 
the comparisons of signatures, and that he had in fact been in the 
habit of making such comparisons. Whether in the case of the 
witness Bunker the mere fact that he had been county treasurer, 
was enough to show him familiar with the comparison of handwrit- 
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ing and therefore competent as an expert, may be doubted, but as to 
the others they were clearly within the rule. It is not necessary 
in order to make a man an expert and qualified to testify as to the 
comparison of handwritings that he should have made such compar- 
isons a single specialty. It is enough that he has been engaged 
in some business which calls for frequent comparisons and that he 
has in fact been in the habit for a length of time of making such 
comparisons. Of course the value of such testimony will vary with 
different witnesses, and this is a matter to be determined by the jury 
after hearing the witnesses state the extent to which they have been 
in the habit of making such comparisons. It is enough now to say 
that each of these witnesses, with perhaps the exception of the wit- 
ness Bunker, was competent. The third question we shall consider 
is this. The first instruction given was as follows : " If the jury 
believe from the evidence that defendant signed the note in ques- 
tion and delivered it to a person representing himself to be an 
agent of Wilson, Parks & Co., and that said person assigned and 
delivered the note to the agent of the plaintiff, for a good consid- 
eration, and the plaintiff is now the owner and holder of the note, 
then you will find for the plaintiff for the amount of the note and 
interest." In explanation of this instruction it may be remarked 
that the party who obtained the note represented himself as the 
agent of Wilson, Parks & Co., a firm doing business in Quincy, 
Illinois, and that within a day or two after its execution plaintiff 
purchased the note from a party representing himself as the agent 
of such firm, who at the time endorsed the firm's name. The de- 
fendant in his affidavit of denial alleged that there was no such 
firm as Wilson, Parks & Co. He introduced the deposition of cer- 
tain witnesses from Quincy, Illinois, tending strongly to show that 
there was no such firm at that place. There was no counter testi- 
mony and no contradiction by plaintiff of such claim and testimony 
of defendant. It left the case in such condition that the court was 
justified in assuming that there was no such firm, that the payee's 
name therefore was fictitious. Under these circumstances the in- 
struction was correct : 1 Danl. on Negotiable Insts., sect. 139 ; 
Rogers v. Ware, 2 Neb. 29 ; Farnsworth v. Brake, 11 Ind. 101 ; 
Forbes v. Espy, 21 Ohio St. 474 ; Blodgett v. Jackson, 40 N. H. 
21 ; Lane v. Krekle, 22 la. 399 ; Phillips v. Inthum, 18 C. B. 
N. S. 694. 

In 1 Danl., supra, the author thus expresses the rule, " in the 
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case of a note payable to a fictitious person, it appears to be well 
settled that any bona fide holder may recover on it against the 
maker as upon a note payable to bearer. It will be no defence 
against such bona fide holder for the maker to set up that he did 
not know the payee to be fictitious. By making it payable to such 
person he avers his existence, and he is estopped as against a holder 
ignorant of the contrary to assert the fiction. Where a note has 
as its payee a fictitious firm, and the holder endorses it assuming 
the firm's name, a bona fide endorsee may recover against the 
maker." 

These are all the substantial questions. There remain two or 
three minor matters which perhaps we ought to notice. Plaintiff 
asked the defendant if he had not been in almost constant litiga- 
tion for the last seven or eight years. 

Again, in deciding a question on the admissibility of testimony 
the court stated the rule of law applicable to cases of this kind, 
and followed it by a statement of its own experience while engaged 
in the practice. As the court overruled the above question, and as 
the rule announced was in harmony with that given in the instruc- 
tions and which we have just now examined and approved, and 
as the experience stated was also in accord with that rule, we can- 
not think that the substantial rights of the defendant were in any 
way prejudiced. 

Again, it is insisted that the court erred in requiring the defend- 
ant at the instance of the plaintiff to take two or three papers and 
read them in the hearing of the jury. As the principal fact of 
negligence charged against the defendant was the failure to read 
when he had the ability to read, proof of the latter was important 
and an actual test in the court room before the jury as permitted 
was a very satisfactory and we think a proper test. 

We see nothing else requiring notice, Upon the main and pivotal 
questions the ruling of the court was correct, and therefore the 
judgment must be affirmed. 

All the justices concurring. 

One of the principal questions dis- of the instrument. In connection with 

cussed in the particular case, has to do that question, so satisfactorily considered 

with the right of a bona fide holder of by the learned justice writing the opin- 

negotiable paper to recover thereon, as ion in the particular case, we shall 

against a maker whose signature has briefly direct attention to the rights of 

been procured in reliance upon fraudu- bona fide holders of negotiable paper, 

lent representations as to the character 1. We notice, in the first place, that 
Vol. XXXII.— 73 
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a bona fide holder cannot recover upon a 
forged note or bill : Bank of Bengal v. 
Fagan, 7 Moore P. C. 72 ; Harrop v. 
Fisher, 30 L. J. C. P. 283 ; Carpenter 
v. Bank, 123 Mass. 66. Casco Bank v. 
Keene, 53 Me. 104 ; Dow v. Spenny, 29 
Mo. 390 ; Citizens' State Bank v. Adams, 
91 Ind. 280. 

There are, of course, exceptions to 
this rule : as where a party adopts a 
forged signature as his own ; or where, 
by some conduct on his part, he is estop- 
ped from denying the genuineness of the 
signature. 

2. A bona fide holder, without notice, 
cannot recover from the maker on a 
negotiable instrument which has been 
materially altered, without his knowl- 
edge or consent. These alterations may 
consist in changing the date, the time or 
place of payment, the amount of prin- 
cipal or interest to be paid, the medium 
of payment, or the number or relations 
of the parties, or in the character and 
effect of the instrument : 2 Daniel's 
Negot. Instr., \ 1375. In these cases 
there can be no recovery, even by a bona 
fide holder : Master v. Miller, 4 Term 
R. 320 ; Wade v. Withington, 1 Allen 
(Mass.) 562 ; Greenfield Bank v. Stow- 
ell, 123 Mass. 196 ; Holmes v. Trumper, 
22 Mich. 427 ; Gerrish v. Glines, 56 N. 
H. 9 ; Scofield v. Ford, 56 la. 370 ; 
Knoxville National Bank v. Clark, 51 Id. 
264 ; Laub v. Paine, 46 Id. 550. 

There are exceptions however to this 
rule, as there were to the preceding. 
And it is well settled that when the 
drawer of the bill or the maker of the 
note has by his own negligent or careless 
execution of the instrument afforded an 
opportunity for alteration, which altera- 
tion has been made without defacing the 
instrument, or exciting the suspicions of 
a careful person a bona fide holder in 
such case is allowed to recover. 

3. When a statute not only prohibits 
the making of a contract, but declares 
that the same shall be void, a note which 



embodies such a contract, or is based 
upon such consideration, is void in the 
hands of a bona fide holder : Bayley v. 
Tuber, 5 Mass. 286 ; Clark v. Pease, 
41 N. H. 414 ; Aurora v. West, 22 Ind. 
88 ; Taylor $■ Beck, 3 Rand. 316 ; Weed 
v. Bond, 21 Ga. 195 ; Hatch v. Bur- 
roughs, 1 Wood 439. In the case last 
cited the rule is stated as follows : "In 
those cases in which the legislature has 
declared that the illegality of the con- 
tract or consideration shall make the 
security, whether bill or note, void, the 
defendant may insist on such illegality, 
though the plaintiff or some other party 
between him and the defendants took the 
bill bona fide and gave a valuable con- 
sideration for it. But unless the instru- 
ment has been expressly declared void 
by the legislature, illegality of considera- 
tion will be no defence in an action at 
the suit of a bona fide holder for value 
without notice of the illegality, unless 
he obtained the bill after it became due :" 
See Johnson v. Meeker, I Wis. 436 ; 
Norris v. Langley, 19 N. H. 423 ; Con- 
verse v. Foster, 32 Vt. 828 ; Gould v. 
Armstrong, 2 Hall 266 ; City Bank v. 
Barnard, 1 Id. 70 ; Cazet v. Field, 9 
Gray 329. 

4. A negotiable instrument cannot be 
enforced, even by a bona fide holder, 
against a maker who was at the time 
the note was made, incapable of enter- 
ing into a contract. A bona fide holder 
cannot enforce payment : " When the 
maker belongs to a class of persons who 
are ordinarily, and as a general rule, on 
grounds of public policy, held incom- 
petent to contract at all, such as infants, 
married women, alien enemies, and in- 
sane persons, including spendthrifts and 
others under guardianship, who have 
been by some statute declared incom- 
petent to contract :" Daniel's Neg. 
Ins., (S 806 ; Bigelow's Bills and Notes 
512; McClain v. Davis, 77 Ind. 419; 
Clark v. Pease, 41 N. H. 414. 

That lunacy constitutes a defence even 
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as against a bona fide holder, Wirebach 
v. Bank, 97 Penn St. 543 ; Moore v. 
Hershey, 90 Id. 196. But when the 
note in its inception was taken in good 
faith from one incompetent to do busi- 
ness, the holder can recover on the note, 
provided he had no notice of the maker's 
want of capacity in a transaction not cal- 
culated to put him on his guard : Shoulters 
v. Allen, 16 N. W. Rep. 888; s. c. 51 
Mich. 529. 

So coverture is a defence, even as 
against a bona fide holder of negotiable 
paper executed by a married woman : 
Johnson v. Sutherland, 39 Mich. 579 ; 
Kenton Ins. Co. v. McClellan, 43 Id. 
564. 

The Supreme Court of Pennsylvania 
has laid down the rule as to drunkenness 
as follows : " If a man voluntarily de- 
prives himself of the use of his reason 
by strong drink, why should he not be 
responsible to an innocent party for the 
acts which he performs when in that 
condition ? It seems to me that he ought, 
on the principle that where a loss must 
be borne by one of two innocent per- 
sons, it should be borne by him who has 
occasioned it. * * * But there is ano- 
ther and controlling reason for holding 
the maker liable to the endorsee in such 
case, founded on principles of public 
policy and the necessities of commerce. 
The exigencies of trade require that 
there should be no unnecessary impedi- 
ments to the ready circulation and cur- 
rency of negotiable paper, but that it 
should be left free to pass from hand to 
hand, like bank notes, and perform the 
functions of money, untrammelled by 
any equities or defences between the 
original parties. If, then, it should be 
held that the drunkenness of the maker 
avoids the note in the hands of the en- 
dorsee, it is obvious that such a rule 
would greatly clog and embarrass the 
circulation of commercial paper, for no 
man could safely take it without ascer- 
taining the condition of the maker or 
drawer when it was given, although 



there might be nothing suspicious in its 
appearance or unusual in the character 
of the signature :" McSparran v. Nee- 
ley, 91 Penn. St. 24 ; State Bank v. Mc- 
Coy, 69 Id. 204. 

5. Where a bill or note has been 
delivered as an escrow to a third party 
to hold until a certain event happens or 
certain conditions are complied with and 
has been delivered in violation of the 
condition, a bona fide holder may re- 
cover : Smith v. Mdberly, 10 B. Mon. 
(Ky.) 269 ; Taylor v. Craig, 2 J. J. 
Marsh. (Ky.) 460 ; Deardorff v. Fores- 
man, 24 Ind. 481 ; Merriam v. Rochoood, 
47 N. H. 81 ; Gage v. Sharp, 24 Iowa 
15 ; McCreamer v. Thompson, 21 Id. 
244; Clark v. Thayer, 105 Mass. 216; 

Ward v. Backett, 30 Minn. 150, s. c. 
44 Am. R. 187. 

6 . Where a bill or note has been signed 
and is complete in form, but before de- 
livery has been stolen from the possession 
of the party who has signed it and passed 
to a bona fide holder for value, the rule 
is that the want of delivery cannot be 
set up to defeat the recovery of such 
holder : Worcester County Bank v. Dor- 
chester, frc, Bank, 10 Cush. (Mass.) 
488; Shipley v. Carroll, 45 III. 285; 
Clark v. Johnson, 54 111. 296 ; Gould v. 
Segee, 5 Duer 270. 

A different principle is applied where 
the instrument was signed but was in- 
complete at the time it was stolen, there 
being no delivery in trust. " In such 
cases, no trust for any purpose has been 
created. No instrument has been per- 
fected. No appearance of validity has 
been given it. No negligence can be 
imputed. Therefore if the blank be 
filled, it is sheer forgery, in which the 
maker is in no wise involved and he is 
not therefore bound, even to a bona fide 
holder without notice." 1 Daniel on 
Negotiable Instruments, §841. 

7. Where an instrument has been lost, 
while the finder acquires no title against 
the real owner, yet if it was endorsed in 
blank, or was payable to bearer, the one 
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to whom the finder transfers it, will if he 
he a bona fide holder for value, hefore 
maturity and without notice of loss, be 
able to enforce payment against any 
party, maker or endorser liable thereon ; 
Murray v. Lardner, 2 Wall. 110. 

8. A bona fide holder for a valuable 
consideration paid before maturity, can 
enforce the payment of a note originally 
obtained by duress : Chitty on Bills 79 ; 
Smith's Mercantile Law 320 ; Clark v. 
Pease, 41 N. H. 414 ; Farmers' and Me- 
chanics' Bank v. Butler, 48 Mich. 192. 

9. Where a man negligently signs 
a negotiable paper, he cannot defend 
against it in the hands of a bona fide 
holder and ordinarily, one who signs a 
note withont reading it is guilty of negli- 
gence : Baldwin v. Barrows, 86 Ind. 
351 ; Woollen v. WMteacre, 73 Id. 198 ; 
Ruddell v. Fhalor, 72 Id. 533 ; Cornell 
v. Nebeker, 58 Id. 425 ; Woollen v. 
Ulrich, 64 Id. 120 ; Noll v. Smith, 64 
Id. 214 ; Thomas v. Ruddell, 66 Id. 326 ; 
Maxwell v. Morehart, 66 Id. 301; Indiana 
National Bank v. Weckerly, 67 Id. 345 ; 
Citizens' National Bank v. Smith, 55 N. 
H. 593 ; Douglass v. Matting, 29 Iowa 
498 ; Shirts v. Overjohn, 60 Mo. 305 ; 
Chapman v. Rose, 56 N. Y. 137. 

In Nebecker v. Cutsinger, 48 Ind. 436, 
H is laid down that ' ' where a man who 
can without difficulty read, executes a 
negotiable note without reading it, trust- 
ing to the party to whom it is executed 
for a statement of its contents, or trust- 
ing to the reading of it by the latter, 
there being no substantial reason shown 
for not reading it himself, he is guilty of 
negligence." 

In De Camp v. Hamma, 29 Ohio St. 
467, 471, it is laid down that there 
" can be no doubt that a person pos- 
sessing the ordinary faculties and being 
able to read and write, who relies solely 
on the representation of the other con- 
tracting party as to the character of the 
instrument, should be regarded as negli- 
gent as against an innocent indorsee 
before maturity and for value." In 



Hopkins v. Hawkeye Ins. Co., 57 Iowa 
207, it is laid down that it is incum- 
bent upon the party executing an instru- 
ment to exercise reasonable care and 
diligence to ascertain its contents. In 
Anderson v. Walter, 34 Mich. 113, it is 
said, " It would seem to be a self-evident 
proposition that where a party to an 
instrument undertakes to read it over in 
the presence and hearing of the other 
party thereto, in order that he may 
understand its contents before signing it, 
the party reading is both legally and 
morally bound to read it correctly and 
the other interested party has a right to 
rely upon its being so read and need not 
examine it himself. These papers were 
compared in the usual and customary 
manner, and ordinarily no negligence 
can be attributed to one who signs 
papers, after having heard them com- 
pared, without any farther or other exam- 
ination. ' ' 

The question whether negligence is a 
question of law or a question of fact is 
considered in the principal case, and 
the authorities are collected. Nothing 
more need be said in this connection 
on that point. It may be of interest, 
however, to note the following from the 
Supreme Court of Indiana. " When a 
negotiable promissory note has been ob- 
tained by fraud as to the character of 
the paper, the maker signing in the be- 
lief that it was a different contract, the 
question whether he was negligent in 
signing, or in failing to ascertain the 
character of the paper is ordinarily one 
of fact ; but if the plea purports to set 
out all the facts and circumstances un- 
der which the note was obtained, the 
question may be decided upon demurrer 
as one of law : Webb v. Corbin, 78 Ind. 
403. 

As to cases in which one who cannot 
read signs negotiable paper believing it 
to be something else, we quote from the 
same court in the case last above cited 
as follows : "A man who cannot read 
must necessarily repose confidence in 
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those with whom he deals, and, if they 
falsely read an instrument to him, he is 
not to be deemed negligent simply from 
the fact that he trusts them, and signs 
the paper upon the faith of the informa- 
tion thus furnished him. It may be 
that an illiterate man who is unable to 
read will, in some cases, be guilty of 
negligence in not having the paper read 
to him by one whom he knows to be dis- 
interested ; but whether he is so or not 
must generally be a question for the 
jury." 

In the following cases the maker who 
could not read, has been held liable for 
negligence in signing the paper: Williams 
v. Stoll, 79 Ind. 80 ; 8. c. 41 Am. Eep. 
604 ; Fisher v. Von Behren, 70 Ind. 19 ; 
Indiana Nat. Bank v. Weckerley, 67 Id. 
346 ; Perkins, v. White, 36 Ohio St. 530, 
539; Roach v. Karr, 18 Kans. 529; 
Fayette County Savings Bank v. Steffes, 
54 la. 214. 

In Walker v. Ebert, 29 Wis. 194, the 
maker who was unable to read or write 
the English language was held not lia- 
ble. See too Taylor v. Atchison, 54 
111. 196, 199 ; Pennsylvania Railroad 
Co. v. Shay, 82 Penn. St. 202 ; Griffiths 
v. Kellogg, 39 Wis. 290. 

1 0. We note the well-established prin- 
ciple that ordinarily the holder of the 
instrument need not prove a consider- 
ation. His possession of the instrument 
is prima facie evidence of his title and 
right thereto : Vallett v. Parker, 6 
Wend. 615, 621 ; Wayland University 
v. Boorman, 56 Wis. 657 ; Wilson Sew- 
ing Machine v. Spears, 50 Mich. 534 ; 
Waynesville Nat. Bank v. Irons, 8 Fed. 
Rep. 1 ; Stoddard v. Burton, 41 la. 
582 ; Ruhey v. Culbertson, 35 Id. 264. 

The above rule is subject to excep- 
tions to which attention will be called. 

11. Where a negotiable promissory 
note is obtained from a promissor by 
fraud, and has been transferred before 
maturity to a third person, the above 
rule is not applied and the burden is 
on him to show that he purchased it for 



value and in good faith : Sullivan v. 
Langley, 120 Mass. 437 ; Smith v. Liv- 
ingston, 111 Id. 342 ; Dingman v. Am- 
sink, 77 Penn. St. 114; Simpson v. Del 
Hoyo, 94 N. Y. 189 ; Mitchell v. Tom- 
linson, 91 Ind. 167, 172. 

12. So where a note has been ,made 
for an illegal consideration the burden 
is on an indorsee to show that he gave 
value and in good faith : Emerson v. 
Burns, 114 Mass. 348; Sistermans v. 
Field, 9 Gray (Mass.) 331 ; Paton v. 
Coit, 5 Mich. 508 ; Wyat v. Campbell, 
1 M. & M. 80 ; Bailey v. Bidwell, 13 
Id. 73 ; Fitch v. Jones, 5 El. & Bl. 
238 ; Bingham v. Stanley, 2 Ad. & El. 
(N. S.) 117 ; Garland v. Lane, 46 N. 
H. 245 ; Rock Island Nat. Bank v. Nel- 
son, 41 la. 563. 

13. So where a note has been wrong- 
fully put into circulation, as where de- 
livered in escrow and put into circula- 
tion in betrayal of the trust, the burden 
is on the holder to show that he paid 
value: Vallett v. Parker, 6 Wend. 615; 
Munroe v. Cooper, 5 Pick. 412. 

14. And so the same is true where 
the note has been lost or stolen : Mil- 
ler v. Race, 1 Burr. 452 ; Grant v. 
Vaughan, 3 Id. 1526. 

15. One who holds negotiable paper 
by unimpeachable title may transfer a 
like title to one aware of original de- 
fects or equities : Kost v. Bender, 25 
Mich. 516 ; Shaw v. Clark, 49 Id. 384; 
Wood v. Starling, 48 Id. 592 ; Simon v. 
Merritt, 33 la. 537 ; Hoffman v. Bank 
of Milwaukee, 12 Wall. 181 ; Herethv. 
Merchants' Nat. Bank, 34 Ind. 380. 

16. It is equally well settled that 
under certain circumstances one whose 
title to the paper is impeachable may 
transfer an unimpeachable title to one 
who takes without notice of .any equities. 
Thus it is laid down, "That the pur- 
chaser or holder of a negotiable instru- 
ment, who has taken it ( 1 ) bona fide, 
(2) for a valuable consideration, (3) in 
the ordinary course of business, (4) 
when it was not overdue, (5) without 
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notice of its dishonor, and (6) without tween the parties:" 1 Daniel on Ne- 

notice of facts which impeach its validity gotiable Instruments, \ 769. And see 

as between antecedent parties, has a Hatch v. Burroughs, 1 Wood 438. 

title unaffected by those facts, and may Henry Wade Bogees. 

recover on the instrument, although it Ann Arbor, 
may be without any legal validity be- 



Circuit Court, Southern District Mississippi. 
DAVIS v. DUNCAN, Receiver, and Another. 

The discbarge of a receiver of a corporation by the court and the restoration of 
the property to the corporation, without any reservation of jurisdiction as to existing 
rights of action, discharges both the receiver and the property from liability to suit 
for injuries inflicted through the negligence of agents or employees of the receiver. 

If in the decree discharging the receiver it had been provided that the property 
should be subject to existing claims, the court would have retained jurisdiction over 
it to that extent. 

A receiver is not personally liable for the torts of his employees, and proceedings 
against him for such tort are in the nature of proceedings in rem. Nor is the cor- 
poration liable for the torts of the receiver's employees committed while it was out 
of possession. 

After entering an order discharging a receiver, and directing him to turn over the 
property in his hands to the defendant corporation, which order was complied 
with by the receiver, the court cannot, after the adjournment of the term at which 
the order was made and entered of record, in any way alter, change, modify, or 
expand the decree discharging the receiver, and again obtain jurisdiction over the 
property and funds which it had by its decree ordered the receiver to turn over to 
the corporation. 

The fact that the receiver was also the president of the corporation can make no 
difference. It is the corporation that holds the property and not the president ; he 
is only the official agent of the corporation. 

Although permission has been granted by a court to sue its receiver, the right of 
the receiver to set up any defence he may have is reserved ; and this can be done by 
plea, answer, or demurrer. 

Demurrer to Bill. 

L. T. Bradshaw and L. Brame, for complainant. 

E. L. Russell, B. B. Boone, and Frank Johnson, for defend- 
ants. 

The opinion of the court was delivered by 
Hill, J. — The question for decision in this cause arises upon 
defendants' demurrer to complainant's bill. The bill in substance 



